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~»"Referto B—194414

O FEB 7L -'fgfec., ‘

Anthony L. Ralloch. Vice Dresxdnnt
e Sales and Marketlng .
- Savory Equipment. Company JLfafbf'S.

‘Rox 608 .
'~ Neptune. New Jersey Q7753

V;fDear Mr. Kalloch
I Thls letter responds ta your telegram rece1ved Octo—
“per 19. 1979, requesting clarlflcatxon of our decision in
Savory. Equlﬂment Company - "R-194414, ‘Sgptember 13, 1979,
79+2 CPD 203. wherein we denied your protest that the "_,
General Services Administration {(GSA) lacked a reasenab1e
- basis to set aside solicitation FPGG-2- 36353-%-3-27 ~79 '
. - for the acquisxt1on of "Toasters. Rotary, Heavy buty"
L under tbe multlple award Vederal 8upp1y Schedule (FsS)

N That decxsxcn, respcndlng to your allegatlon that only
'one ‘small business ‘conoern~-~Hatco Company--was capable of"
. meeting the 5011C1tat19n requirements, held ‘that at ‘the _
S otime” the ~gontracting officer. determlned to set aside the
5 acqui51tlan he reasonably anticipated: compptltlon from the -
 suppliers of toasters manigfactured by three small busxnéss
concerns--Hatco, Wells and’ Prince’ Castle~-which the sup<
. ‘pliers had dertified to bé small in the prev1ous procure-
- . ment.. GSA actually rec€ived: only two small basxnﬂ%slbxds,, e
foffering toasters manafactured v 'Ratco and the: Holman.. 0/ e/
.. ©Group (Holman). Hateo' s toasters. conventxonally toast * p/f o/*r\
" bread by. lndlrect heat, wher&as Holman % toasters grill:’
. ‘bread by placing it iw diréct centacﬁ*wlth the heatzag
o @lement; Savory unsucmessfully ‘conténded that Holman's
.. Progucts were not. toasters sithin the. meaninq of the .
,Qfscllcztatlon, .and thexefore FSA aaly racetvgd one cffer
fgxwhlch compllad thh the requ renents of the solic1tatxon.,
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You now contend that our decision ignores the "sole
source" implications of the acquisition and also fails to
consider. that Bolman's offered toasters never had been
marketed ccmmercially prior to the submission of Holman's
offer.

We view your telegram &s a reguest for clarification
of our decision, not for its reconsideration. Even if
we were te consider your telegram a reguest for recongid-
eration, it woulé be untimely under our Bid Protest Pro-
cedures because you weculd have filed the request more than
1¢ days after you should have received our decision. 4
C.F.RK. § 20.5(b) (1979); S.A.F.E. Export Corporation--
Reconsideration, B~-19233%, HMarch 29, 1979, 79-1 CPD 214;
vanir Research Company~--Eeconsideration, B—189977, Octo~
ber 19, 1977, 77-2 CPD 306.

As we indicated in our prior decision, this Office
has recognized the right of a contracting activity tc make
an award under a small business set-aside where only one
offeror cualifies as a small business. See CDI Marine
Company, B-188905, November 15, 1977, 77~2 CPD 367. How-.
ever, we presume that your concern over the sole source
implications of the acquisition stems from the fact that
- there will be no competition for orders of conventional
- toasters among rultiple award FSS contractors since only
one contractor supplies such tcasters. 8Since the FE5 does
not distinguish betweer toasters which conventionally toast
bread and tcasters which grill bread, there will be competi-
tion among two FSS contractors--Hatco and Holman--for the
orders of FSS user agencies recuiring toasters. Therefore,
there are no sole source implications which our decision
should have addresced. '

Regarding your contention thet Holmari's tcasters had
not been commercially available prior to .this acquisition,
we are not awareﬁgﬁaany legal recuirement that a product.
be rnarketed corﬁérc1qlly before it is cffered for an FSS
contract. The golicitation did reguire that if offered
prices are based on catalog or market prices of commercial
items, the cffdror must certify that substantial cuantities
cf the items have been sold to the general public at such
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prices. G8A has informslly advised uvs that Holman's prices
were based on catslog prices and that Holman submitted the
reguired certification., We point ocut that Savory had the

- burden of affirmatively preving its case, and the record

contained no evidence that Bolman falsely certified that

it had scld substantial guentities of its offered product

to the generzl public.  Therefore, we could not take legal
cbjection to award to Holman. See Bell & Howell Corporation;
Realist, Inc., E~193301, February 6, 1979, 79-1 CPD 82.

Sincerely yours,

Harry R. Van Cleve

Milton J. Eocolar
- Ceneral Counsgel






